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[Abstract]

Introduction of the new Environmental Liability System and
the Issues of the Remedies Procedure for Environmental
Damage

Namchul Chung

(Professor. Sookmyung Women's University College of Law)

The “Environmental Damage Liability and Remedy Act” was enacted in
Korea in order to ensure Environmental liability for pollution damage and the
remedy substantially. Especially Article 6 (1) of the “Environmental Damage
Liability and Remedy Act” includes the responsibility of the facilities operators
for the damage caused in the risk facilities. It is so-called risk liability. In
addition, Article 9 of the Act provides the presumption of causality. The victim
should prove the cause of this environmental damage caused that could be found
“substantial probability”. This concept of a “substantial probability” is to be
determined by reference to the standard as defined in Article 9 (2). In this case,
the problem is how the criteria used herein, the concept of the “substantial
probability” is related to some of the prior case law and theory. There is no
choice but to watch the decisions of the Supreme Court for this part, the victim
must prove nonetheless in light of the case of the “Environmental Liability Act”
(Umwelthaftungsgesetz) of the Federal Republic of Germany. This position may
possibly be more stringent than the previous case law theories of probability
theory. Therefore, the Court will need to be operated flexibly interpreted this
provision as a criterion for determining the presumption of causality. The
remedy procedure of the environmental damage is determined indefinitely, and
it is not easy to choose the accurate form and subject of administrative
proceedings. Even though the adjudication of the appeal proceedings is
determined by the Committee on the Environmental Damage Remedy and
Policy, the parties is defined as the “Ministry of Environment”. The Liability
for environmental damage lawsuit is almost related to the cash payment so that
the so-called “parties litigation” (Parteistreitigkeiten) should be guaranteed.
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Because in administrative lawsuit arguing the appeal for redress the defendant
and the action type is still unclear, there is a need to supplement thereto through

a future revision.

FH O MY, oMYy RodMY olnEAY £, HUY0E
Key Words: Environmental liability, risk liability, strict liability (liability without
fault), the presumption of causality, probability theory




